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This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation,
proposed amendments to the existing regulation, or the regulation proposed to be repealed. Alert the
reader to all substantive matters or changes. If applicable, generally describe the existing regulation.
Also, please include a brief description of changes to the regulation from publication of the proposed
regulation to the final regulation.

The purpose of this regulatory action is to implement 2009 state legislation requiring the Department of
Environmental Quality (DEQ) to develop one or more permits by rule for solar energy projects with rated
capacity not exceeding 100 megawatts. The “permit by rule” establishes requirements for potential
environmental impacts analyses, mitigation plans, facility site planning, public participation, permit fees,
inter-agency consultations, compliance and enforcement. This final regulation constitutes DEQ’s permit
by rule for solar energy projects. Changes from the proposed include clarification of certain definitions,
citations, applicability, and procedure; addition of refinements to the scope of the “de minimis” provision;
and movement of a basic desktop survey of known historic resources and of T&E species from regulation
to future agency guidance for projects covered by the “de minimis” provision.
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Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency or board taking the action, and (3) the title of the regulation.

Based on the draft final Solar PBR, THO02, THO03, the deliberations of the Solar RAP
(memorialized in meeting notes of the four day-long RAP meetings), comments submitted by
members of the public during the public comment period, and technical corrections submitted by
DEQ staff, the Director adopted the Small Renewable Energy Projects (Solar) Permit by Rule
Regulation, 9VAC15-60 on April 3, 2012.

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant citations to the Code of Virginia or General Assembly chapter number(s), if
applicable, and (2) promulgating entity, i.e., agency, board, or person. The identification should include a
reference to the agency/board/person’s overall regulatory authority, as well as a specific provision
authorizing the promulgating entity to regulate this specific subject or program; and a description of the
extent to which the authority is mandatory or discretionary.

This regulatory action is undertaken by the Department of Environmental Quality pursuant to
Code of Virginia Sections 10.1-1197.5 through 10.1-1197.11, 2009 Acts of Assembly Chapters 808 and
854. The legislation mandates that DEQ develop one or more permits by rule for small renewable energy
projects.

Purpose

Please explain the need for the new or amended regulation. Describe the rationale or justification of the
proposed regulatory action. Detail the specific reasons it is essential to protect the health, safety or
welfare of citizens. Discuss the goals of the proposal and the problems the proposal is intended to solve.

This regulatory action is necessary in order for DEQ to carry out the requirements of 2009 Acts of
Assembly Chapters 808 and 854 (hereafter “2009 statute”). The regulatory action is essential to protect
the health, safety, and welfare of Virginia citizens because it will establish necessary requirements, other
than those established in applicable environmental permits, to protect Virginia’s natural resources that
may be affected by the construction and operation of small renewable energy projects.

Substance

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. A more detailed discussion is required under the “All changes made in this
regulatory action” section.




Town Hall Agency Background Document Form: TH-03

This regulatory action addresses the need for a reasonable degree of certainty and timeliness in the
natural-resources protections required for small solar energy projects by setting forth, as fully as
practicable, these required protections “up front” in this new permit by rule for solar energy projects. The
regulatory action describes how the Department will address analysis of potential environmental impacts,
mitigation plans, facility site planning, public participation, permit fees, inter-agency consultations,
compliance, and enforcement.

Issues

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.

If the regulatory action poses no disadvantages to the public or the Commonwealth, please indicate.

The primary advantages of the regulation to the public include the following:

For any individual or company wishing to develop a small solar energy project, the regulation
provides certain, consistent and, DEQ believes, reasonable standards for obtaining a permit to
construct and operate. Furthermore, the regulation mandates that DEQ process permit
applications in no more than 90 days — a timeframe that should help developers in their
planning. Provision of certain and timely regulatory requirements should assist developers in
obtaining project financing.

For individuals or companies wishing to develop very small projects (e.g., 5 MW and below) or
projects falling into certain categories (e.g., mounted on buildings or parking lots), the proposed
§ 9VAC15-60-130 allows the applicant to perform a greatly reduced number of regulatory
requirements. This provision should make it less costly to develop residential-scale and
community-scale projects.

Another advantage -- to the regulated community, government officials, and the public — is that
this regulation creates a clear and, DEQ believes, an efficient path for development of solar
energy in Virginia. Avoiding additional electrical generation from fossil fuels is a benefit for the
environment, because renewable energy projects do not emit greenhouse gases or other air
pollutants. Developing and expanding new, environmentally-friendly industry in Virginia is also
a boost for our economy, and a significant step in creating energy independence from foreign oil
interests.

Of interest is the agreement of the regulatory advisory panel (RAP) — a group comprised of
representatives from environmental advocacy groups, industry, local government, academia,
industry, and state agencies — on all issues presented in the regulation. In a number of states,
interested parties and government agencies are debating what natural-resource protections are
appropriate for solar energy projects. RAP members who have experience with such projects
and regulations across the country expressed the view that Virginia’'s proposed solar permit by
rule is fair, balanced, and appropriately protective of natural resources, while not over-burdening
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business interests. The fact that the RAP was able to agree on all issues was a significant
milestone in creating a constructive and productive process for approving proposed solar
energy projects in Virginia.

The regulation poses no known disadvantages to the public or the Commonwealth.

Changes made since the proposed stage ‘

Please describe all changes made to the text of the proposed regulation since the publication of the
proposed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.

(second sentence):
Two or more solar energy projects otherwise
spatially separated but under common
ownership or operahonal control which-f

; are
connected to the electrical grld under a
single interconnection agreement, shall be
considered a single solar energy project.

Sectio | Requirement What has changed Rationale for change
n at
numb proposed
er stage
10 Definitions. Definition of “Small solar energy project” The phrase, “whose main
(first sentence): purpose is to supply electricity,”
"Small solar energy project," "solar energy was removed to avoid potential
project," or "project” means a small confusion concerning projects
renewable energy project that (i) generates that produce electricity but are
electricity from sunlight, whose-main-purpose | also serve demonstration,
is-to-supply-electricity,-consisting of one or experimental or research
more PV systems and other appurtenant purpose. These projects are
structures and facilities within the boundaries | covered by the PBR. One
of the site; and (ii) is designed for, or capable | commenter found the phrase
of, operation at a rated capacity equal to or redundant.
less than 100 megawatts.
The phrase “if connected to the
10 Definitions. Definition of “Small solar energy project” electrical grid” was also removed

from this definition. The 2009
statute includes two provisions
requiring PBR applicants to
provide interconnection studies
and interconnection agreements;
however, not all projects will sell
electricity at wholesale back to
the grid. The legal question of
whether such interconnection to
the grid is jurisdictional (i.e., is
necessary for DEQ to have
regulatory authority over the
project) is still being analyzed by
the Office of the Attorney General
(OAG). Therefore, the proposed
regulation will be modified so that
it is silent on this question,
consistent with the Wind PBR
regulation and the proposed
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20

30

120

Authority and
applicability.

Application for
permit by rule
for solar energy
projects with
rated capacity
greater than 5
megawatts and
disturbance
zone greater
than 10 acres.

Internet
accessible
resources.

Applicability:

The regulation contains requirements for
solar-powered electric generation projects
consisting of PV systems and associated
facilities with either—no—connection—to—the
electrical-grid-or a single interconnection to
the electrical grid, that are designed for, or
capable of, operation at a rated capacity
equal to or less than 100 megawatts.

Applicability:

3. In accordance with § 10.1-1197.6 B 3 of
the Code of Virginia, furnishes to the
department copies of all interconnection
studies undertaken by the regional
transmission organization or transmission
owner, or both, on behalf of the small
renewable energy project—if-the—project-will
be-connected-to-the-electrical grid;

4. In accordance with § 10.1-1197.6 B 4 of
the Code of Virginia, furnishes to the
department a copy of the final
interconnection agreement;-if-any; between
the small renewable energy project and the
regional transmission organization or
transmission owner indicating that the
connection of the small renewable energy
project will not cause a reliability problem for
the system.

Citations for DCR Documents

B.

3. The Natural Communities of Virginia,
Classification of Ecological Community
Groups, Second-Approximation,Version-2.3;
Virginia Department of Conservation and
Recreation, Division of Natural Heritage,
Richmond, VA. Available at the following
Internet address:
http://www.dcr.virginia.gov/natural_heritage/n
cintro.shtml.

C.

2. Virginia Natural Landscape Assessment,
2040;Virginia Department of Conservation
and Recreation. Available at the following
Internet address: for detailed information on
ecological cores go to
http://www.dcr.virginia.gov/natural heritage/v
clnavnla.shtm. Land maps may be viewed at
DCR's Land Conservation Data Explorer
Geographic Information System website at
http://www.vaconservedlands.org/gis.aspx.

Combustion PBR regulation.
Agency Guidance will provide the
public with the legal resolution of
this issue, when such becomes
available.

The phrase, “either no connection
to the electrical grid or,” was
removed from subparagraph A for
the reasons stated above.

The phrase, “if the project will be
connected to the electrical grid,”
was removed from subparagraph
A 3 and “if any” was removed
from subparagraph A 4 for the
reasons stated above.

The citations were amended due
to the fact that DCR has issued
newer versions of these
documents. DCR recommended
that the suggested revisions will
direct users to the most current
version and avoid DEQ’s having
to amend this regulation when
new versions of the documents
are developed.



http://www.dcr.virginia.gov/natural_heritage/ncintro.shtml
http://www.dcr.virginia.gov/natural_heritage/ncintro.shtml
http://www.dcr.virginia.gov/natural_heritage/vclnavnla.shtm
http://www.dcr.virginia.gov/natural_heritage/vclnavnla.shtm

Town Hall Agency Background Document

Form: TH-03

Additional conditions under which a project
can qualify for the “de minimis” requirements
of this section:

b. The small solar energy project is mounted
on one or more building(s) less than 50 years
old or, if 50 years of age or older, have been
evaluated and determined by DHR within the
preceding seven (7) years to be not VLR-

*130 Small solar eligible. The phrase, “or, if 50 years of
energy projects | c. The small solar energy project is mounted | age or older, have been
less than or over one or more existing parking lots, evaluated and determined by
equal to five existing roads, or other previously disturbed DHR within the preceding seven
megawatts or areas and any impacts to undisturbed areas | (7) years to be not VLR-eligible,”
less than or do not exceed an additional two (2) acres. was addedto A2bandd. The
equal to 10 d. The small solar energy project utilizes phrase, “existing roads, or other
acres or integrated PV only, provided that the building | previously disturbed areas and
meeting certain | or structure on which the integrated PV any impacts to undisturbed areas
categorical materials are used is less than 50 years old do not exceed an additional two
criteria. or, if 50 years of age or older, have been (2) acres,” was added to A 2 c.
evaluated and determined by DHR within the | These further refinements to the
preceding seven (7) years to be not VLR- categorical criteria under which a
eligible. project may qualify for the
reduced requirements of section
130 (“de minimis” provisions)
were developed by
representatives from DHR and
DGIF and recommended by
unanimous consensus of the
Combustion RAP, which was
convened after the Solar RAP
completed its work. Since the
phrases are similarly applicable
to solar projects, DEQ staff added
Clarification of notice and certification and adapted, where appropriate,
requirements: these refinements to the
B. The owner or operator of a small solar equivalent provisions of the
energy project with either a rated capacity proposed Solar PBR. DHR and
greater than 500 kilowatts and less than or DGIF staff agreed with this
equal to five (5) megawatts, or a disturbance | modification, and the change was
zone greater than two (2) acres and less also supported by public
than or equal to 10 acres, shall notify the comment.
department by-submitting and shall submit a
certification by the governing body of the
130 Small solar locality or localities wherein the project will Staff made an editorial correction
energy projects | be located that the project complies with all to subparagraph B to clarify that
less than or applicable land use ordinances. the applicant’s obligation to notify
equal to five DEQ and its obligation to submit
megawatts or certification by the local
less than or government of land-use
equal to 10 Removal of requirement to perform desktop compliance are two separate
acres or “fatal flaw” analysis and report results to local | obligations.
meeting certain | government:
categorical B. (second sentence)
criteria. In-addition,-the-owner-or-operatorof such
| ) | ™
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*130

Docu
ments
Incorp
orated
by
Refere
nce

Small solar
energy projects
less than or
equal to five
megawatts or
less than or
equal to 10
acres or
meeting certain
categorical
criteria.

(9VAC15-60)

Based on several public
comments, this provision will be
moved out of the regulation and
placed in agency guidance.
Because of concerns expressed
by local-government
representatives, the requirement
that the results of the analyses be
reported to local government will
be removed. Instead, agency
Guidance will suggest that
applicants discuss the analyses
with representatives of DHR and
DGIF.

The citation was removed by
DEQ staff to reflect the fact that
the Solar PBR regulation does
not mandate the particularities of
using these documents the way
the Wind PBR regulation does.
Whereas it was necessary to
include these documents in DIBR
for Wind, it is sufficient for Solar
to include the references only in
the Internet Resources section,
9VAC15-60-120.

Public comment ‘



http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=62dc1002090~1&typ=40&actno=002090&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=62dc1002090~1&typ=40&actno=002090&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=62dc1002090~1&typ=40&actno=002090&mime=application/pdf
http://leg5.state.va.us/reg_agent/frmView.aspx?Viewid=62dc1002090~1&typ=40&actno=002090&mime=application/pdf
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Please summarize all comments received during the public comment period following the publication of
the proposed stage, and provide the agency response. If no comment was received, please so indicate.

Commenter Comment by Category Agency response

Larry Land, Desktop “fatal flaw” analysis: DEQ agrees with commenters. DEQ will strike
Virginia For projects with rated capacity the provision from the proposed regulation and
Association of >500 kW to 5 MW, provision will include it in agency guidance. DEQ will
Counties 9VAC15-60-130 B requires an modify the provision so that, rather than
(VACO); applicant to perform a desktop recommending that the results of the desktop
Donna Wirick, archives search of known historic analyses be reported to local government, the
ReCAST; resources and a desktop search of | guidance provision will encourage applicants to
Pam Faggert, T&E species and report results to discuss potential problems identified by the
Dominion the local government where the analyses with staff at DGIF, DHR, and DCR, as
Resources project will be located. appropriate.

Services, Inc. Commenters noted that it is unclear

(Dominion) how local governments would deal DEQ will also place this recommendation in the

Pam Faggert,
Dominion

with these results. The provision
creates uncertainty as to who would
be responsible for review and
potential mitigation, if any. The
provision is inconsistent with the
Wind PBR and the proposed
Combustion PBR, and it is stricter
than the SCC'’s total exemption for
projects of 5 MW and smaller.
Reference to reporting results to
local governments should be
removed. The recommendation
that applicants perform these
analyses should be moved to
agency guidance.

Refinements to categorical
criteria in 9VAC15-60-130 A 2 b,
c, d:

Commenter believes that DEQ
should extend the coverage of this
“de minimis” provision to as many
projects as possible but still ensure
that the projects have minimal
impact to the Commonwealth’s
natural resources. Accordingly,
commenter recommends that the
refinements developed by the
Combustion RAP (after the Solar
RAP completed its work) should
also be included in the Solar PBR,
as applicable.

Wind PBR guidance. The Combustion RAP

unanimously recommended this provision for
future Combustion PBR agency guidance. If
the proposed Combustion PBR regulation is

finalized as currently expected.

DEQ will include the provision in Combustion
PBR guidance. The provision and guidance
would then be consistent for all three
renewable energy PBR regulations, and the
PBR regulations themselves would
substantively be no more stringent than the
SCC'’s existing requirements.

(Note: This desktop analysis is sometimes
called a “fatal flaw” analysis and would typically
be done by developers as part of their due
diligence, with or without a provision in
regulations or guidance.)

DEQ agrees with the commenter and will add
the refinements developed by staff of DHR and
DGIF — and recommended unanimously by the
Combustion RAP — to the relevant subsections
of the Solar PBR, with minor edits to make the
provisions conform to the structure of the Solar
PBR.
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Pam Faggert, Last sentence of 9VAC15-60-20 C

Dominion regarding applicability: DEQ notes and appreciates the commenter’s
Commenter expresses support for support of the provision.
this sentence, which makes clear (No change to proposed regulation.)

that projects that qualify for the “de
minimis” provisions of 9VAC15-60-
130 are covered by the PBR

regulation.
Pam Faggert, Definition of “small solar energy
Dominion project” in 9VAC15-60-20: DEQ agrees with the commenter and will

Commenter recommends deletion delete this phrase from the definition of “small
of the phrase “whose main purpose | solar energy project.”

is to supply electricity,” as it is
redundant. This change would also
be consistent with the proposed
Combustion PBR.

Many provisions in the 2009 statute are complex and sometimes challenging to interpret and implement
in regulation. Each RAP — for Wind, Offshore Wind, Solar, Combustion, and Water Related — has
diligently analyzed the statutory provisions and recommended regulatory provisions, almost always by
unanimous consensus. Although new stakeholders with special expertise in the field being regulated
have joined these RAP’s, many of the stakeholder groups have remained consistent from one RAP to the
next. As a result, knowledgeable representatives from state agencies, environmental advocacy groups,
and developers have been able to evaluate and re-evaluate these issues over time. Each successive
RAP has recommended refinements and improvements. DEQ agrees with commenters that
improvements developed by consensus of the Combustion RAP, where applicable, should be included in
the Solar PBR, thereby increasing consistency among the renewable energy PBR regulations.

All changes made in this regulatory action ‘

Please list all changes that are being proposed and the consequences of the proposed changes.
Describe new provisions and/or all changes to existing sections.

9 VAC 15-60 is a new chapter designed to implement the statutory mandates of Virginia 2009
Acts of Assembly Chapters 808 and 854 (“the 2009 statute”), which move permitting authority
for environmental requirements of small renewable energy projects from the State Corporation
Commission (SCC) to the Department of Environmental Quality (DEQ).

The legislation requires DEQ to develop “permits by rule,” which are streamlined permitting
vehicles utilized in DEQ’s solid waste division, and which set forth “up front” what requirements
all applicants must meet in order to be covered by the permit by rule. The legislation further
requires that the regulations include standards necessary to protect the Commonwealth’s
natural resources. This permit by rule seeks to balance the two statutory goals — (1) to
streamline and facilitate development of small renewable energy projects and (2) to protect
natural resources.
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Pursuant to the statute’s provisions, DEQ determined that more than one permit by rule will be
necessary to address all renewable media. This permit by rule addresses solar energy projects.

HOW THE PERMIT BY RULE FOR SOLAR ENERGY COMPARES WITH CURRENT LAW:

Under current law, developers of proposed solar energy projects must apply to the SCC, where
hearings are held to determine what natural-resource protections will be required at the
proposed project site. The SCC’s determination is made on a case-by-case basis. The SCC
receives input from the natural-resource agencies regarding the agencies’ recommendations for
needed resource protections for a proposed project. To the best of our knowledge, there are
few guidelines in place to inform either the agencies’ recommendations or the SCC’s
acceptance or rejection of those recommendations. There are no time limitations on how long
the SCC process may take.

Under the 2009 statute applicants must apply to DEQ for a permit by rule regarding the
construction and operation of a proposed solar energy project of 100 megawatts or less. Under
this permit by rule an applicant for a project of >5 megawatts to 100 megawatts must apply for a
permit by rule, and projects 500 kW to 5 megawatts must submit a copy of the local government
approval to DEQ and perform other minimal requirements. The permit by rule sets forth, in
detailed fashion, what all applicants must do to gain permit coverage or provide notification.
The combination of the permit by rule plus DEQ’s guidance will fully explain how each standard
must be achieved. The permit by rule also sets forth the requirement that DEQ process that
application and render a decision to the applicant within 90 days. The other natural-resource
agencies will continue to have input into this process, but in a different fashion than under
existing law. All of the natural-resource agencies were represented on the Regulatory Advisory
Panel (RAP) that developed recommendations for this regulation. Further, these agencies will
be consulted by DEQ when DEQ makes a decision about each permit application, as required
by the 2009 statute. By these methods, input from the natural-resource agencies will continue
to be a vital part of the permit decision, but within carefully defined structures and time frames.

HOW THE NEW PERMIT BY RULE FOR SOLAR ENERGY PROJECTS ADDRESSES GOALS
OF INDUSTRY AND OF ENVIRONMENTAL INTERESTS:

Nationwide, representatives of the solar-energy industry generally articulate three major needs
when they seek governmental permission to develop a solar project: certainty, timeliness, and
reasonableness. As stated above, the permit by rule will provide a very high degree of certainty
and timeliness. As for reasonableness, the permit by rule also provides the most appropriate
and reasonable standards the RAP and DEQ could develop to balance facilitating renewable
energy with protecting natural resources, in compliance with the mandates of the 2009 statute.
Accordingly, DEQ believes that the permit by rule puts solar developers in a better position than
did existing law.

The statute and the permit by rule also address resource-protection needs often cited by
environmental advocacy groups and by DEQ’s sister agencies as being top priorities. Under the
new regimen, significant resource protections will be required for every project that does not fit
within the “de minimis” provisions, even if no advocacy group has the time or resources to
comment on an individual application. That is the nature of a permit by rule -- to lay out uniform,
across-the-board standards for all projects. Virginia’s 2009 statute goes further than most other
states’ standards do in requiring certain natural-resource protections, and the proposed

10
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regulations implement those protections, as set forth below. Further, DEQ has an effective
apparatus for regulatory enforcement, which some observers of current renewable energy
projects believe the SCC lacks. Thus, the permit by rule achieves many of the goals of
environmental groups with respect to renewable energy projects.

In summary, the statute and the permit by rule for solar energy projects provide a number of
advantages, for both industry and environmental interests. They help promote development of
solar energy, which appears to be an environmental and economic benefit to all citizens.

HOW THE NEW PERMIT BY RULE FITS INTO LOCAL, STATE, AND FEDERAL
REQUIREMENTS:

The permit by rule implements the requirements of the 2009 legislation, which defines natural-
resource protections at small solar energy projects in Virginia. For the most part, the resources
enumerated in the 2009 legislation are not the subject of regulation under current law, but rather
are the subject of advisory consultations with natural-resource agencies other than DEQ. DEQ
is a regulatory agency. The 2009 statute makes clear that DEQ’s regulatory environmental
permits (air, water, waste, wetlands, etc.), as well as those regulatory permits of any other
agency, if relevant, are still required. The 2009 statute requires that the permit by rule applicant
submit to DEQ certification that he has obtained, or applied for, these other environmental
permits. The 2009 statute does not abrogate these other permit requirements. Nor does it
abrogate local requirements, as reflected by the fact that the 2009 statute requires the applicant
to submit to DEQ certification that he has complied with local land-use provisions. Since the
2009 statute does not explicitly speak to federal requirements, the proposed regulation does not
reference federal requirements either. It seems clear, however, that the applicant must comply
with requirements of FAA and other federal agencies.

Section Requirements Rationale

10 Definitions.
The following words and terms when The definitions explain meanings of
used in this chapter shall have the relevant terms as these terms are used
following meanings unless the context | j, the proposed regulation. In a number
clearly indicates otherwise: of instances, the definitions reflect
"Applicant" means the owner or specific decisions debated and
operator who submits an application to | recommended by the RAP, and these
the department for a permit by rule definitions are not intended to have
pursuant to this chapter. application beyond the reach of the

proposed regulation. Where possible,
the RAP used definitions taken from the
natural-resource agencies’ existing laws
and regulations.

“Archive search” means a search of
DHR’s cultural resource inventory for
the presence of previously recorded
archaeological sites and for
architectural structures and districts.

The definition of “archive search” was
suggested by DHR. It represents an
abbreviated, low- or no-cost survey that
can be performed by a non-professional.
Unlike the Analysis requirement for solar

11
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"Coastal Avian Protection Zones" or
"CAPZ" means the areas designated
on the map of "Coastal Avian
Protection Zones" generated on the
department's Coastal GEMS
geospatial data system (9VAC15-60-
120 C 1).

“Concentrating Photovoltaics” or “CPV”
means PV systems with equipment to
focus or direct sunlight on the PV cells.
For purposes of this chapter, CPV is
included in the definition of PV.

projects subject to Part Il of this
proposed regulation, the archive search
does not involve an obligation to discover
or analyze as-yet-unidentified historic
resources. DHR and the other members
of the Solar RAP believed that this
requirement was sufficient and
appropriate for projects falling within the
purview of 9VAC15-60-130 B.

The CAPZ map and related regulatory
provisions were originally developed and
recommended by the Offshore/Coastal
Wind RAP. These concepts were
created chiefly by scientists from DGIF
and the Center for Conservation Biology
for use in DEQ’s renewable energy
regulations for projects located in
nearshore (i.e., state) waters and on
coastal land areas. The Solar RAP
determined that no solar projects can be
feasibly constructed in state waters, at
least for the foreseeable future, that are
large enough or of a character to trigger
any of the requirements of this proposed
Solar PBR. Accordingly, this regulation
contains no definitions or other
provisions relating to solar projects in
state waters. The Solar RAP did believe,
however, that solar projects might be
feasibly constructed on coastal land
areas, which might include some areas
within the CAPZ, and that these projects
might pose a risk to avian resources.
For this reason, the regulation contains
definitions and other provisions
applicable to solar projects located in
certain CAPZ.

RAP members researched and
discussed whether PV and CPV
technology presented different potential
risks to wildlife or historic resources. The
RAP concluded that it did not and
recommended that PV and CPV be
treated the same under the solar PBR
regulation.

All definitions relating to PV are based on

12
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or the director's designee.

Game and Inland Fisheries.

Historic Resources.

area.

30-70.

such as shingles.

"DCR" means the Department of
Conservation and Recreation.

"DGIF" means the Department of

“‘DHR” means the Department of

"Historic resource" means any
prehistoric or historic district, site,
building, structure, object, or cultural
landscape that is included or meets the
criteria necessary for inclusion in the
Virginia Landmarks Register pursuant
to the authorities of § 10.1-2205 of the
Code of Virginia and in accordance
with 17VAC5-30-40 through 17VAC5-

“Other solar technologies” means

"Department" means the Department
of Environmental Quality, its director,

"Disturbance zone" means the area
within the site directly impacted by
construction and operation of the solar
energy project, and within 100 feet of
the boundary of the directly impacted

“Integrated PV” means photovoltaics
incorporated into building materials,

"Interconnection point" means the point
or points where the solar energy
project connects to a project substation
for transmission to the electrical grid.

definitions of these terms found on the
Department of Energy (DOE) website.
They were reviewed and approved by
the Solar RAP, which included a number
of experts in the solar development
industry.

The definition of “disturbance zone” is
important because the regulation
prescribes certain environmental
analyses or procedures that the applicant
must perform within this area. Analyses
and protections required for the
disturbance zone are generally more
detailed and stricter than those for the
larger surrounding area or “site.”

Since the regulation is a state regulation,
the RAP agreed that it was appropriate
to utilize a Virginia definition of “historic
resource.”

The Solar RAP concluded that only PV
and CPV technologies are practicable in
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materials or devices or methodologies | Virginia at the present time. They

of producing electricity from sunlight wanted to provide, however, for the
other than PV or CPV. contingency that other technologies may
become feasible in the future.

"Natural heritage resource" means the
habitat of rare, threatened, or
endangered plant and animal species,
rare or state significant natural
communities or geologic sites, and
similar features of scientific interest
benefiting the welfare of the citizens of
the Commonwealth.

"Operator" means the person
responsible for the overall operation
and management of a solar energy
project.

"Owner" means the person who owns
all or a portion of a solar energy
project.

The definition of “parking lot” was
suggested by DHR to assist the RAP in
defining one of the categories of projects
that the group agreed should not trigger
any certification or notification
requirements. The term is utilized in
9VAC15-60-130 A.

“Parking lot” means an improved area,
usually divided into individual spaces
and covered with pavement or gravel,
intended for the parking of motor
vehicles.

Although the 2009 statute directs DEQ to
"Permit by rule" means provisions of develop permits by rule for renewable
the regulations stating that a project or | energy projects, the term “permit by rule”
activity is deemed to have a permit if it | had never been defined in either statute
meets the requirements of the or regulation until promulgation of the
provision. Wind PBR. “Permit by rule” is a
permitting vehicle utilized in DEQ’s solid
waste permitting programs. Both the
Wind RAP and the Solar RAP adhered
as closely as possible, given all the 2009
statute’s provisions, to the permit by rule
model from solid waste in developing
standards for the current permit by rule.
The regulatory definition is a new one,
but it conforms to DEQ’s practices for
permits by rule in the solid waste
program.

"Person" means any individual,
partnership, firm, association, joint
venture, public or private corporation,
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trust, estate, commission, board, public
or private institution, utility,

cooperative, county, city, town, or other
political subdivision of the
Commonwealth, any interstate body, or
any other legal entity.

“Photovoltaic” or “PV” means materials
and devices that absorb sunlight and
convert it directly into electricity by
semiconductors.

“Photovoltaic cell” or “PV cell”’ means a
solid state device that converts sunlight
directly into electricity. PV cells may
be connected together to form PV
modules, which in turn may be
combined and connected to form PV
arrays (often called PV panels).

“Photovoltaic system” or “PV system”
means PV cells, which may be
connected into one or more PV
modules or arrays, including any
appurtenant wiring, electric
connections, mounting hardware,
power-conditioning equipment
(inverter), and storage batteries.

"Pre-construction"” means any time
prior to commencing land-clearing
operations necessary for the
installation of energy-generating
structures at the small solar energy
project.

"Rated capacity" means the maximum
capacity of a solar energy project
based on Photovoltaic USA Test
Conditions (PVUSA Test Conditions)
rating.

"Site" means the area containing a
solar energy project that is under
common ownership or operating

Members of the Solar RAP — especially
solar developers and the representative
from DMME - recounted that there has
been significant controversy in the solar
industry concerning the nameplate rated
capacity of solar panels or systems as
provided by some manufacturers. For
purposes of granting certain tax credits,
the federal government requires input
from a third party. Hence the existence
of PVUSA Test Conditions. The RAP
recommended that this regulation adopt
this same meaning of “rated capacity” as
that used by the federal government.
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